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° The Honorable Eric G. Bruggink of the CFC stated: "Section 1500
remains something of a judicial coelacanth, still swimming around despite its
Civil War era rationale....the statute is now unnecessary because of the principles
of res judicata, collateral estoppel, and comity...the effect of section 1500 is that,
unlike disputes in other contexts, mistakes in classifying the nature of the suit or
in picking relief can be fatal." 4 Modest Proposal, 28 Pub. Cont. L.J. 529, 539
(1999).

Third, the Department continues to erroneously assert that the order-of-filing rule
in Tecon was overruled or questioned in Tohono. Many judges have already soundly
rejected the Department's view."" That being said, the Department would clearly like to
move in that direction. The reason is obvious. More cases would be dismissed as
litigants could no longer rely on the "safe-harbor" provided by the order-of-filing rule. If
the Department's view prevails, litigants will face additional motions to dismiss. Motions
practice will increase as litigants will have to brief whether two cases are the same. Thus,
the Department's concern about avoiding litigation appears to be misplaced. In sum, the
Department's defense of the statute is not well-founded.

"' United Keetoowah Band of Cherokee Indians in Okla. v. United States, 104 Fed. CI. 180
(2012) (Judge Wheeler) (finding that ambiguous dicta from Tohono does not override
longstanding Federal Circuit precedent from Tecon); Kaw Nation of Okla. v. United States, 103
Fed. Cl. 613 (Feb. 29, 2012) (Judge Allegra) (stating that "... it is abundantly clear that Tohono
did not expressly overrule Tecon."); Nez Perce Tribe v. United States, 101 Fed. CI. 139 (Sept. 27,
2011) (Judge Lettow) (rejecting the defendant's argument that Tohono overruled Tecon, stating
that "[t]he words could scarcely be more plain" that the issue was not presented in Tohono).
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Thank you for your consideration. Please let us know if we can provide
additional information.

Sincerely,

E i M. Umors-

J. Ralph White

Lead Counsel

THE WHITE LAW FIRM PLLC

650 Poydras Street, Suite 2319

New Orleans, Louisiana 70130

Tel: 504-799-2585

E-Mail: jralphwhitepllc@bellsouth.net

Edmund M. Amorosi

Of Counsel

SMITH PACHTER MCWHORTER PLC
8000 Towers Crescent Drive, Suite 900
Tysons Corner, Virginia 22182
Telephone: 703-847-6300

E-Mail: eamorosi@smithpachter.com

Attorneys for Petro-Hunt, L.L.C.



